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PER CURI AM

Fol l owi ng a bench trial, Faruqg C. A Shafiqg was convi cted
of possession of a firearmby a convicted felon, in violation of 18
US C 8 922(g)(1) (2000) (Count One); possession with intent to
di stribute cocaine base, in violation of 21 U S.C. § 841 (2000)
(Count Two); possession of cocai ne base, in violation of 21 U. S. C.
8 844 (2000) (Counts Three and Eight); possession of heroin, in
violation of 21 U S.C. 8§ 844 (Count Four); possession of marijuana,
inviolation of 21 U.S.C. 8 844 (Count Five); and possession with
intent to distribute cocaine base, in violation of 21 U . S.C. § 841
(Count Seven). The district court sentenced Shafiqg under the
Federal Sentencing Guidelines to 121 nonths in prison. Shafiq
timely appeal ed, challenging the cal cul ation of his sentence under
the guidelines. W affirm

Shafiq contends that his sentence is unconstitutional in

light of Blakely v. Washington, 542 U S. 296 (2004). His clains

are reviewed for plain error because they were not raised in the

district court. Fed. R Crim P. 52(b); United States v. Harp, 406

F.3d 242, 247 (4th Cr. 2005), petition for cert. filed (July 29,

2005) (No. 05-5887). To denonstrate plain error, a defendant nust
establish that error occurred, that it was plain, and that it

affected his substantial rights. United States v. Hughes, 401 F. 3d

540, 547-48 (4th Cr. 2005). |If the defendant establishes these

requi renents, the court may exercise its discretion to notice the



error “only when failure to do so would result in a m scarriage of
justice, such as when the defendant is actually innocent or the
error seriously affects the fairness, integrity or public
reputation of judicial proceedings.” Id. at 555 (internal
guotation marks and citations omtted).

In United States v. Booker, 125 S. C. 738 (2005), the

Suprenme Court held that the mandatory manner in which the Federa
Sentencing GQuidelines required courts to inpose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Anendnent. (Stevens, J.,
opinion of the Court). The Court renedied the constitutional
vi ol ati on by maki ng the gui delines advisory through the renoval of
two statutory provisions that had rendered them nandatory. 1d. at
746 (Stevens, J., opinion of the Court); id. at 756-57 (Breyer, J.,
opi nion of the Court).

Shafiq asserts two clains under Blakely. First, he
argues that his sentence violates the Sixth Amendnment because he
recei ved a two-| evel obstruction of justice enhancenent pursuant to

U.S. Sentencing Guidelines Manual 8 3Cl.1 (2003) for perjury when

perjury was not charged in the indictnent or proven beyond a
reasonabl e doubt . Second, he clainms that the court erred in
calculating his crimnal history score.

Addressing Shafiqgq's crimnal history argunment first, in

calculating Shafiq's crimnal history score, the district court
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assigned six crimnal history points based upon prior convictions,
two crimnal history points based upon the court’s finding that
Shafiqg commtted the instant offense while on probation from a
conviction of driving on a suspended |icense, and one poi nt because
the court found that he commtted the i nstant of fense | ess than two
years after release from an assault conviction. USSG § 4Al1.1
(2003). Nine crimnal history points placed Shafiq in crimna
hi story category IV. USSG Ch. 5, Pt. A (Sentencing Table).

Wil e not disputing the six crimnal history points for
prior convictions, Shafiqg challenges the remaining three points,
argui ng that the determ nation of whether he conmtted the instant
of fense while on probation for one conviction and | ess than two
years after rel ease fromanother conviction involved nore than the
nmere fact of prior convictions and therefore was subject to the
requi renents of Bl akel y. However, the district court’s
determ nati on was based solely on information inherent in Shafiq’ s
prior convictions; nanely, the date he was rel eased froma sentence
and whet her Shafi g was on probation for another of fense at the tine
he commtted the instant offense. We conclude that such
information was not extraneous to the facts of Shafiq s prior
convictions and therefore did not constitute factfinding in

violation of the Sixth Amendnent. Cf. United States v. Thonpson,

421 F.3d 278, 282-83 (4th Gir. 2005).



Turning to Shafigq's claim that the district court
violated his Sixth Amendnent rights by enhancing his sentence for
obstruction of justice, pursuant to USSG § 3Cl.1, we find that
Shafiqg is not entitled to relief. The presentence report
calculated Shafiqg’ s guideline range to be 121 to 151 nonths in
prison. This finding was based on an of fense | evel of twenty-seven
(based on the facts of conviction), plus a two-1level increase for
obstruction of justice pursuant to USSG § 3Cl.1, resulting in a
total offense level of 29. The district court inposed a sentence
of 121 nonths inprisonnent. Wthout consideration of the
chal | enged obstruction of justice enhancenent, Shafiq would have
had an offense | evel of 27. Shafiq does not chall enge the factual
findings underlying his conviction and, in |light of his waiver of
ajury trial in favor of a bench trial, he could not realistically
contend that his Sixth Amendnent rights were violated by the
district court’s setting his offense level at 27. W t hout
consi deration of the chall enged obstruction of justice enhancenent
and cal cul ating his guideline range based on offense | evel 27 and
crimnal history category |V, Shafiq' s guideline range woul d have
been 100 to 125 nonths. USSG Ch. 5, Pt. A (Sentencing Table). The
district court sentenced Shafiq to 121 nonths. Because this
sentence does not exceed the maxi nrumsentence that coul d have been
i nposed based on the facts of conviction found by the district

court after Shafiq waived his jury right, no Sixth Amendnent



violation occurred. See United States v. Evans, 416 F. 3d 298, 300-

01 (4th Cr. 2005) (holding that if sentence does not exceed
maxi mum aut hori zed by facts adm tted by defendant or found beyond
a reasonabl e doubt, there is no Sixth Amendnent viol ation).

Accordingly, we affirmShafiq s convictions and sent ence.
Shafiqg' s notion to hold his appeal in abeyance pendi ng the Suprene
Court’s decision in Booker is denied as nmoot. W dispense with
oral argunent because the facts and legal contentions are
adequately presented in the materi als before the court and ar gunent
woul d not aid the decisional process.
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